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Flashback to Jamie’s 
Presentation:



From Great Lakes Commission- Issues and Trends 
Surrounding the Movement of Crude Oil in the 

Great Lakes-St. Lawrence River Region



Why are we concerned?

Great Lakes Commission- Issues and Trends 
Surrounding the Movement of Crude Oil in the 
Great Lakes-St. Lawrence River Region



Oil Pollution Act of 1990



1989

http://www.ship-disasters.com/wp-content/uploads/2012/02/Exxon-
Valdez1.jpg

http://www.sea-way.org/blog/ExxonValdez3.JPG



Oil Pollution Act 
(“OPA”)

Exxon Valdez highlighted gaps in the US regulatory 
framework.

Among its provisions, OPA tried to fill these gaps with:
New vessel construction requirements

Requiring planning for oil spills

Expanding the federal response process and 
enforcement authority

Increasing penalties and potential liabilities



Spill Prevention

Certain facilities are required to prepare Facility 
Response Plans- FRPs

Applies to owners and operators of offshore and 
onshore facilities that could reasonably be expected to 
cause "substantial harm" to the environment by 
discharging oil into or on navigable waters 

Must submit plan to EPA

Lays out how the facility will respond to an oil spill



Vessels:
Flashback to Jamie’s Presentation

:



Pipelines



Rail



Oil Spill Regulation 

Clean Water Act § 311:
Prohibits discharge of oil in harmful quantities into 
navigable waters and adjoining shorelines.

Violations subject to civil and criminal penalties

Oil Pollution Act of 1990
Discharge of oil

Into navigable waters

That is “harmful to public health or welfare or the 
environment”



Oil Pollution Act of 1990
Responsible Parties (RP) have strict liability for damages and cleanup 
costs

RPs include the lessee or permit holder of the area and 
owners/operators of the vessels and pipelines

Defenses to liability limited to acts of God, acts of war or acts of 
third parties (carefully defined)

Liability capped at total of all removal costs plus $75 million per 
incident

Cap lifted where incident was caused by gross negligence, willful 
misconduct, or violation of a federal safety, construction, or operating 
regulation
Lifted if RP fails to report incident or cooperate in removal activities
Govt. bears burden of proof that the liability limits do not apply



Damages – 6 Types
3 only recoverable by government:

Damages for injury or loss of natural resources

Damages for increased cost of public services incurred by the 
state during the removal activities

Damages equal to net loss of taxes, royalties, rents and fees owed 
to governments

3 recoverable by private claimants:
Economic losses from destruction of real or personal property

“the loss of profits or impairment of earning capacity due to the 
loss of property or natural resources”

Damages due to loss of subsistence use of natural resources



Criminal & Civil Penalties

CWA civil penalties –
For unlawful discharge, failure to remove discharge, or failure 
to comply with an order relating to discharge
Standard Penalty: Up to $25,000 per day or $1,000 per barrel 
discharge
If gross negligence or willful misconduct, no less than 
$100,000

CWA criminal violations include negligent discharge of oil 
(added by OPA)

Other statutes with criminal provisions include the 
Migratory Bird Treaty Act, the Outer Continental Shelf 
Lands Act, the Refuse Act, and the Endangered Species Act



Factors in Determining Penalty 
under the CWA

1. Seriousness of violation(s)

2. Any economic benefit to the violator

3. Degree of culpability

4. Any other penalties from the incident

5. History of prior violations

6. Nature, extent, and degree of success of any efforts of the violator to 
minimize or mitigate the effects of the discharge

7. Economic impact of the penalty on the violator

8. Other matters as justice may require





Oil Spill Liability Trust Fund
Provides emergency response funding 

Used to pay for removal costs and other damages that the 
Responsible Party (RP) has not covered 

Including damages to private claimants if RP is unable or unwilling to 
pay

Spending limit of $1 billion per incident and natural resource 
damages cannot exceed $500 million (of the total)

Efforts to raise cap after BP spill

Funded by $.05 per barrel tax on crude oil received at refineries or 
on petroleum products imported to, consumed in, or warehoused in 
the United States, to a level of $1 billion

Raised to $.08 per barrel through 2016 by the Energy Improvement 
and Extension Act of 2008





Oil Taxed v. Oil Covered

“Oil” has a different meaning under the tax code and 
OPA.

2011 IRS Technical Advice Memorandum: “tar sands 
imported into the United States are not subject to the 
excise tax imposed by § 4611 of the Internal Revenue 
Code.” 

OPA oil definition- “[O]il” means oil of any kind or in 
any form.

What does this mean? 



Resources

Great Lakes Commission- Issues and Trends 
Surrounding the Movement of Crude Oil in the Great 
Lakes-St. Lawrence River Region: 

http://glc.org/files/projects/oil/GLC-Oil-Report-
20150220-FINAL.pdf

http://glc.org/files/projects/oil/GLC-Oil-Report-
IssueBrief4-20150220.pdf

OSLTF- Congressional Research Service:
https://www.fas.org/sgp/crs/misc/R43128.pdf



Thank You!
NSGLC Website:

http://nsglc.olemiss.edu/

Contact Me:

Cathy Janasie

National Sea Grant Law Center

The University of Mississippi School of Law

(662) 915-7775

cjanasie@olemiss.edu 


